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tow To Deal with Communist 
Subversion 


* 


Mr. Wraicut: In his first inaugural, a century and a half ago, Thomas 
‘fferson said, “If there be any among us who wish to dissolve this 
nion, or to change its republican form, let them stand undisturbed 
; monuments to the safety with which error of opinion may be toler- 
ed where reason is left free to combat it.” 

Today, research is going on in one of our important universities 
a the world revolution of our times. Its originators say that it is based 
n the proposition that the twentieth century has been witnessing the 
ergence of a world of garrison, prison states. This involves the 
‘versal of the prevailing nineteenth-century trend toward a democratic 
|ternational community.” 

No one familiar with developments in Fascist Italy, Nazi Germany, 
ranco Spain, Communist Russia, and Communist China can ques- 
on this trend. Some observers of the espionage acts, the political trials, 
‘e congressional committees, the publications, such as Red Channels, 
se loyalty purges in the federal service and academic institutions, and 
e new methods of invading the privacy of the citizen in this country 
¢ signs of an encroaching garrison, prison state, even in the United 
jates. 

‘Is Jefferson’s confidence in the self-sustaining power of freedom 
asonable under present conditions? Can freedom of discussion pro- 
ct the state against those who use freedom to destroy it? Have our 
cent practices diminished time-honored constitutional liberty? Must 
e United States become a garrison, prison state to protect itself from 
subversion of domestic Communists, supported by the power of 
e Soviet Union? These are large questions on which opinions differ. 
Bell, what is the Communist danger in this country? 


Mr. Bett: The problems posed by the challenges to freedom from in- 
rnational communism can no longer be met, it seems to me, by a 
ortable quotation from Jefferson or a neat homily from Mill. These 
en were concerned, and rightly so, with the right to dissent. The 
ht to dissent, the speech of dissent, and the act of dissent are the 
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foundations of a free society. What we face today, however, is not only 
dissent but a distinction enunciated by Sidney Hook—we also face! 
conspiracy. The problem, therefore, it seems to me, is one of differs 
entiating between heresy or dissent and its rights and that of conspiracy, 
I would say that the distinction rests on the basic and fundamenta ' 
fact that each individual must relate himself to the community im 
which he resides. The man who is orthodox is in the world and of ity 
The heretic or dissenter is part of the community but not of it. He 
does not belong and wants to change it. The Communist, however, is 
neither in the world nor of it. He stands outside of it, the perpetual 
alien, hostile to its aims, eager to destroy it. . 
Even if this alone were the case, we would have a bitter but possibly) 
a simple division, a conflict deeply reconcilable which in its meanin z 
might parallel the religious wars of the sixteenth century; and, in party) 
such is the case, even in the war against naziism. But the Communist 
goes even beyond that. He is a conspirator, masquerading as a dis? 
senter. He talks of FEPC, of better housing, of freer culture, and 
other liberal causes in the accents of the liberal. But these, even in his 
own terms, are transparencies. He himself even talks of fronts, the 
Potemkin Villages, the facades behind which he will manipulate the 
people whom he wants to manipulate. And beyond that is the aim o 
destroying a free society. A Communist is a man who believes in a 
system of two truths: an inner truth, the elite, and a truth of th 
masses. : 
This fact of conspiracy is not new. It is not a mode of conduct dice 
tated by some present or immediate need to go underground to esca / 
repression today. It was present in the very origin of communism and 
in our own country, of American communism. In 1919 the newbor 
American Communist movement predicted that a revolution would 
sweep the United States. They thought that, because in Russia, im 
Hungary, and in Bavaria revolutionary movements were taking power. 
such would be the event here too. In fact, they were encouraged by 
the situation, wherein a wave of strikes had been spreading across th 
country. The port of New York at that time was shut down drum 
tight; a general strike had been declared in Seattle; there was a larg; 
strike in steel. In their own terms there was a whiff of class warfar 
in the air. In fact, they were deceived. These were legitimate strike 
declared by a labor movement which had been tied down during th 
war as wages lagged. But for the Communists, however, this whiff o 
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‘ss warfare was a wind which seemed to herald the Apocalypse. They 
ued proclamations calling for mass insurrections. In some parts of 
sw York they called upon the workers and peasants of the Lower 
yst Side to revolt; and in Brooklyn they called for Flatbush Soviet. 
uch of this was stupidity. Much a reckless and posturing romanti- 
im. But from that time on, however, the party was whipped into shape 
d Bolshevized. For three years the party itself was underground to 
pare for a revolution. In 1923 it came up for air. But the party 
nich emerged at that time, with the name of the Workers party, was 
ready dominated by Moscow. Comintern representatives made basic 
isions, and by 1929, after various quarrelsome factions had been 
elled, that party was hardened and toughened. 

ll this time, too, American Communist leaders were sent to Lenin 
niversity in Moscow to be trained in tactics of propaganda and street 
hting. American party leaders like Earl Browder and Eugene Dennis 
sre dispatched to China to help the Chinese Communists. Others 
ere sent to South America; and, in turn, Russian and German agents 
ere brought here to guard the American party. All this was possible 
.cause this was an international movement and its purpose was inter- 
itional civil war. 

‘In the 1930’s the Communist party created its own underground here, 
‘0, with cells in Washington, New York, and Hollywood, and various 
sademic centers. Many of these were so-called “sleeper” units, their 
ames never disclosed, their function deferred to the party line and, 
some cases, as we know now, espionage. But even on a simpler 
‘ead-and-butter level, they functioned to keep non-Communists out 
_ jobs and even in some cases denounced anti-Communists to the 
BI and to the Dies Committee as Communists. They captured unions 
ad twisted them for party purposes. This was not a game of tiddly- 
inks or abstract dialectical disputations; these men had a sense—a 
othing, tingling sense—of secretly making history. 

It seems to me that the nature of the Communist conspiracy and its 
arposes and this distinction from heresy, with its traditional right to 
ssent, must be kept clear. Our traditional civil liberties protect dissent. 
ut the English common law, of which we are also a part, has never 
lerated conspiracy. A conspirator, it seems to me, has no civil rights 
ther than judicial guarantees of fair trial and due process. In this 
“spect too we must distinguish between ideas and a movement, be- 
yeen communism as an idea and communism as a movement. A 
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Communist, one who is a member of the movement, is a different indi 
vidual whose fundamental aim is to wreck our society. What rights car 
such an individual claim? The right of a job in government? The 
right to teach in schools where he can indoctrinate or try to dominate 
a department or enrol students, as some did, in the Young Communis 
Leagues? It is like the pyromaniac claiming the right to be a firemar 
because he likes to be at fires. 

It seems to me to protect freedom we must understand who is dis 
senting and who is part of conspiracy. That is the fundamental prob 
lem, it seems to me, of the nature of Communistic subversion. 


Mr. Wricut: Macdonald, do you think that we are getting hysterica 
about this situation? 


Mr. Macponatp: Yes, I do think that we are getting a little hys 
terical. Last fall, Bertrand Russell, after a visit to the United States 
wrote as follows: “Any Englishman going to America at the presen 
time has the strange experience of a population subjected to a reign of 
terror, and always obliged to think twice before giving utterance t 
any serious conviction.” This is exaggerated, as our very discussiot 
tonight shows, but unhappily there is some truth in it also, and we 
must take seriously such a reaction from a man who has been critica 
of Soviet communism since 1920, unlike certain other European critic 
of American democracy. 

I imagine that Mr. Russell had in mind such items as these: 

Item—the jailing of the top Communists not for being unregisterec 
aliens of a foreign power, which they are, but for being revolutionaries 
which they are not. 

Item—the use of political blacklists to deprive people of their jobs 
The Attorney General has compiled one of subversive organizations 
Some former FBI agents have compiled another, Red Channels, of radic 
and television performers. Mere listing on these blacklists is enough 
in most cases to lose a person his job. 

Item—the purging of school and college textbooks for allegedly un 
American ideas, such as (these are actual examples) sympathy for the 
United Nations and defining the United States as a democracy insteac 
of as a republic. 

Item—the refusal of the State Department to give passports to citi 
zens for whose trip abroad the Department thinks will not, or maj 
not, be “in the best interests of the United States.” And no explanatior 
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needed on the part of the State Department. One cannot get a hear- 
y even. One cannot take it to court. It amounts to imprisoning 
nerican citizens in the United States, of course. 

item—above all, the rise in the last two years of “McCarthyism,” by 
ich I mean the persecution of individuals through unproved and 
en unprovable charges that they are or were tainted by Communist 
npathies. Demagogic liars like Senator McCarthy have created such 
atmosphere that when some crackpots last year accused Anna Rosen- 
‘g, now Assistant Secretary of War of having been a member of 
> John Reed Club in 1930, it took a week of congressional investi- 
tion and big headlines to find out that Anna Rosenberg, indeed, was 
nember of the John Reed Club in 1930—only it was another Anna 
senberg. 

This, then, is briefly what has been happening. Personally, I regard 
mmunist totalitarianism as the chief enemy today of practically every 
lue that I hold, but such methods of finding it seem to me both 
practical and immoral. Practically speaking, they are: First, not 
eded. The Communists are no longer a political or ideological threat 
this country. They shot their last vote with the Wallace 1948 presi- 
ntial campaign, which was a fiasco. They have been cleaned out of 
> unions, and by relatively democratic methods, such as exposure 
d voting. . 

The Daily Worker is down to about 10,000 circulation. The real 
mmunist threat today is sabotage and espionage, like Hiss and the 
mic spies. In this field the methods of McCarthy and McCarran 
d the Smith Act just do not make any sense at all. 

Secondly, practically speaking still, these methods are not effective, 
cause they get the real Communists and Communist sympathizers 
mixed up with sincere liberals and radicals, since if everybody is a 
mmunist or can be smeared as one, then nobody is a Communist. 
1e term becomes so broad as to lose all meaning. The real Com- 
nists are the gainers, since such methods give them a status of 
urtyrs over here and abroad lend color to their charges that the United 
ites is antidemocratic. 

Thirdly, morally speaking, these methods are bad, because they re- 
ape us in the image of the totalitarian enemy. It is the essence of a 
¢ society to make distinction between words and acts, between an 
lividual’s professional work and his political beliefs; between mo- 
es and consequences, between the past and the present—in short, 
make distinctions. It is the essence of totalitarianism not to make 
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such distinctions but to reduce every aspect of the individual to his 
relation to the state. 

The Communist leaders were jailed under the Smith Act for “advo= 
cating the violent overthrow of the government”—that is, for saying 
something as against doing something. The theory was that they might 
later commit a crime. Punishing not acts but the possibility of acts ig 
normal Nazi or Soviet practice but not good Anglo-Saxon law. When) 
radio actors are fired because they once joined a Communist front 


damns a man forever, and political guilt like original sin can never be 
atoned for or washed away by repentance. 


Mr. Wricut: We seem to agree that international communism does 
present a danger to America, not only because of the military powe 
of the Soviet state but also because of domestic activity of the Com 
munist party. But the danger lies not in Communist public propa 
ganda or other direct efforts to influence opinion. If that were the onl 
danger, I believe that the freedom of discussion which Jefferson relied 
on would still be adequate to defend American institutions. The danger 
lies, rather, in the establishment of a highly organized group of persons 
devoted to espionage, to preparation for sabotage, and to infiltration 
into governments and organizations in order to breed attitudes of dis- 
unity, defeatism, and, in some instances, directly to influence policy 

No one who has studied the activities of the Communist party, 
think that Mr. Bell made it clear, can question that there are dangers 
which must be met; nor can it be questioned that it is difficult to meet 
them within our constitutional principles. The problems of espionage 
and sabotage, which Mr. Macdonald referred to, can be dealt with by 
the police and courts, using time-honored methods. 

We also seem to agree that stirring up distrust, hostility, and doubt 
as to our institutions and as to the value of freedoms is precisely what 
the Communists want in American opinion. It might be difficult to say 
whether the Communist infiltrators or the patriots who try to detect 
them are doing the most service to the Kremlin. We seem to be in the 
position that, to avoid being infiltrated by Communists, we must de: 
velop the very state of mind which the Communist infiltrators want 
to have. These dangers from subversive infiltration and dangers from 
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forts to meet them seem to me to be facts which we ought to do 
mething about. 

Let us begin the discussion part of our Rounp Taste with the Dennis 
se, which has been mentioned. That case was appealed to the Supreme 
ourt of the United States, and it found that there was such a con- 
tiracy and that the Smith Act was constitutional in permitting the 
iminal indictment and liability of persons who engaged in such a 
spiracy, although the conspiracy consisted, as the Court said, in the 
‘eparation of an organization which not immediately but in course of 
me was designed to be used for the purpose of upsetting the United 
cates government by force and violence. Now, that was a judicial pro- 
edure. One may think that the Court went a little far in its distinc- 
on between conspiracy and the freedom-of-speech guarantee, and 
iere is always a line to be drawn there, because a conspiracy means 
iat people have simply been talking to each other about what they 
-e going to do. If you say that that is criminal, it comes pretty near 
» being a limitation on freedom of speech. But the point which I am 
vaking is that there was due process of law. That seems to me the 
indamental principle; a person ought to have the opportunity to ex- 
lain his own position and discuss the evidence which is brought 
gainst him before he is deprived of any normal right of a citizen. 


Mr. Macponatp: You speak of “due process of law.” But it seems 
» me that the point here is that this Smith Act is a bad law, just as the 
spionage acts were. You know, in the history of this country, from 
1e beginning until 1917, with two exceptions, we had a remarkable 
‘al and governmental tradition of free speech. The exceptions, of 
gurse, were the Alien and Sedition Acts of 1797, which resulted in the 
omplete disappearance of the Federalist party, due to popular reaction 
gainst them. They existed only for a period of two or three years, fol- 
»wed by Jefferson, who immediately put in a much more liberal kind 
f government. The other exception was Lincoln’s absolutely scanda- 
yus behavior during the Civil War, when, of course, he violated civil 
hts on a greater scale than they have ever been violated before or 
nce. But that also was only just a very brief period, and it was not 
rritten into the basic law. 

In 1917, however, beginning with the first Espionage Act and con- 
nuing to the second Espionage Act, and then in the Smith Act of 1940 
nd the McCarran Act last year, we have the beginning of a legal foun- 
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dation for punishing words and advocacy and not acts; and this is the 
most basic kind of infringement of free speech. It was always held 
before 1917 that this was actually against the Bill of Rights in the Con- 
stitution, and this decision of the Supreme Court, upholding the Smith 
Act, it seems to me, was a very disgraceful and illogical decision. I 
mean, the very way in which it was presented was very poor; and I, 
for one, do not consider that due process of law at all. 


Mr. Bett: May I come back to something which I think, from my 
point of view, tries to meet these problems? 

I am against the Smith Act too. I am against the Smith Act, because 
it invokes certain kinds of legal penalties, and I will agree with Mr. 
Macdonald that legal penalties should not be invoked until there is a 
very explicit danger. I think that we can quibble for a while about ex- 
plicit danger, but in common-sense terms we would recognize it. In an 
immediate sense, the Communist party is not an explicit danger here. 
However, there is, I would say, a distinction between legal penalties 
and social penalties. After all, communism is a moral affront to people 
in this country. There are people who try to wreck institutions, and, 
therefore, one reacts back in moral terms. Just as in the 1930’s, people 
organized anti-Nazi boycotts as an expression of private opinions, as’ 
moral disapproval, one can in the same way react against Communists. 
On that same basis, one can invoke private opinion in private organiza- 
tions to keep Communists out of positions where they will do danger. 
It is in those terms of sophisticated exposure and in terms of arguing 
for the invocation of social penalties, rather than legal penalties, that 
I think the case against communism and the fight against it has to be 
made. 


; 

Mr. Wricut: The great danger of that line of thought is that it is 
bound to hit a lot of people who are innocent. The problem of identifi- 
cation is such a very vital problem. Of course, that is not the only prob- 
lem; you may not mistake identification in that sense, and yet you will 
castigate a person as being a Communist or dangerous character, when - 
he is not at all, simply because of some association. That is the problem 
which I have primarily in mind in talking of due process. It is a ques- 
tion of appraising proper evidence. 

Probably both of you have seen the recently published book on Salem 
witchcraft and know how that hysteria went through the country, sim- 
ply because the courts stooped so low as to use what was called “spec- 
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-al evidence.” That is, somebody would point to somebody else as 
eing a witch and say that there was an owl up there in the rafter that 
vas her spectral being, that was telling her so. That was not very good 
vidence, but nevertheless the courts accepted it, and so this person and 
at person were found to be witches, and then the girls who were 
raking accusations would accuse almost anybody. And, of course, after 
while, the thing got to be so absurd that all the best people in the 
ommunity were being accused of being witches, and it just blew up 
y its own weight. That sort of thing can go on, and, unless you stick 
» very close procedures for testing evidence, it seems to me that that 
ting can happen. Tom, Dick, or Harry will be pointed to as being a 
Yommunist by Senator McCarthy or the McCarran Committee, or 
omebody else, and we will have terrible wrongs done. 


Mr. Bett: It seems to me that you were casting a verbal spell before. 
et me point out that it is true that I do not think that there are any 
yitches; but it is also true, I think, that there are Communists and that 
nese distinctions have to be made. Now, of course, there are dangers 
avolved in it, and part of the problem is how one makes this kind of 
istinction. 

Let me point out, for example, that Mrs. Rosenberg was cleared. 

“here was a heavy, cumbersome procedure. The procedure probably 
aould not have been invoked in the first place if people had been a 
ttle more intelligent; but she was finally cleared. 
_ Again, and here is the problem, should we or should we not expose 
Sommunists, particularly those who are in a position to do damage? 
= seems to me that there are procedures which have been recognized. 
‘or example, the CIO set up trial committees. They heard evidence, and 
ney expelled a number of unions, because they knew that their organi- 
ation was in danger. They acted, and they acted intelligently. My prob- 
+m is, is that wrong? 


Mr. Macponatp: I would like to know from Mr. Bell whether you 
vould favor the firing of a Hollywood scenario writer or a radio per- 
ormer merely on the grounds that he has been absolutely proved to be 
n active member of the Communist party, has contributed heavily to 
is funds, has made many speeches in its favor, and has used his po- 
ition i in the sense that he is well known, that he therefore could use it 

favor of the party? In other words, he has done a lot outside for the 
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Communist party, but in his profession he has not in any way used this” 
position to further the party. . 


Mr. Bex: It seems to me that part of the problem is to recognize not | 
what you consider to be a distinction between a professional and a Com-~ 
munist activity, but what the Communists themselves do as a distine- 
tion. For a man who is a Communist, there is no such distinction. 


Mr. Macponatp: Why would you say that? 


Mr. Bext: There is no such distinction for this reason: That if a | 
man—and I make a distinction between the innocent dupe and the fool” 
and the fellow-traveler, but there were people in Hollywood, hardened 
Communists, who used their positions to keep other people out of jobs; 
to raise money for the party... 


Mr. Macponap: What is wrong with raising money for the party? 
Mr. Bett: Because it is not done openly. 
Mr. Macponatp: Not done openly? 


Mr. Bex: Exactly! These people are in a position to utilize large | 
funds in order to help the Communist party. ) 


Mr. Macponatp: And they should do that if they are Communists.” 
How would you expect them to do it if they were not? 


Mr. Bett: Let them do it openly. 


Mr. Macponatp: Let them do it secretly, too. Why should they no 
do it secretly? What is wrong with doing it secretly? 


Mr. Wricut: I take it that you would fire a person who is a Com 
munist in such a position as that? 


Mr. Bett: I would say that if a man is one of these types of disci 
pline-hardened Communists, yes. You get too often the kind of spec 
tacle in Hollywood as at one time on New Year’s Eve of a party 0 
screen writers wherein they were passing various caviar pieces, and 
cognac, and at the stroke of midnight some of these people got up and 
raising their glasses high began singing, “Arise ye prisoners of starva- 
tion; arise ye wretched of the earth.” 

Mr. Macponatp: That is all right. I mean, that is good propaganda 
for our side. What is wrong? Let them do that. That is fine! 

Mr. Bell, what would you say, then, about Pablo Picasso. He is ¢ 
known and ardent member of the Communist party. He contribute: 
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undreds of thousands of francs, which he gets from selling his pic- 
ares to American capitalists, to the Communist party. So, therefore, 
ou would logically, I think, have to be in favor of boycotting Picasso’s 
ictures, not hanging them in the Museum of Modern Art, and not 
juying them. And if not, why not? Unless you get the cultural snob, 
'£ course. 

| Mr. Bett: My tastes do not run to Picasso. But, again, you avoid the 
listinction that I was making. I was not talking of individuals in terms 
their own production, but individuals in positions, the way people 
ork with others as part of an organized movement. Unless you see 
Communist as part of an organized movement, rather than a man 
‘ke Picasso, who is used, who is a fool, and who is a dupe largely 
cause his own type of painting is barred in Moscow, as you know, 
ind whose own type of painting is very strongly disapproved of. He 
s used by them. But I have in mind a man who is not a man like 
*icasso. There are other people who possibly for laws of libel cannot 
e named this directly, but there are people we know whom we cannot 
srove possibly legally but we can prove it in common-sense terms. They 
sre people you oppose; they are the type of individuals who are dan- 
serous individuals in terms of how they use their positions, and that 
5 the problem at stake. 


_ Mr. Macponatp: But Picasso is using his position. He made the peace 
KK for goodness’ sake; that is a much greater contribution than any 
if these poor radio actors did. He uses his position all the time to 
sdvance communism. I do not see the distinction here. 


_ Mr. Wricur: It seems to me there may be a little distinction between 
the recognition of a man’s art and the utilization of a man immediately 
n public communication service. I would certainly hesitate, if I were 
‘unning a radio or a broadcasting concern, to employ a person who was 
<nown to be a Communist in such a service. 


Mr. Macponatp: You mean, even if he just reads a script somebody 
tlse writes. 
_ Mr. Waricur: I think in the problem of dismissing a person without 
ue inquiry of what communism, if he was a Communist, meant to 
nim, if he had been serving satisfactorily in such a service for a long 
ime, and you knew about the nature of his service, and there was 
nothing against him, I think that one should give him due process of 

w in that case. 


AMERICAN CIVIL LIBERTIES IN MID-TWENTIETH 
CENTURY * 


By ROBERT E. CUSHMAN 


Goldwin Smith Professor of Government, Cornell University; Director of 
Cornell Research in Civil Liberties 


* 


... THE most serious threats to American civil liberty today stem from 
our nation-wide and rapidly accelerating drive against Communism 
and other forms of disloyalty and subversion. These threats deserve care- 
ful analysis, for it is clear that they arise, not because the basic objectives 
of government in this field are unwise or objectionable, but because 
many of the policies, standards, and procedures used to combat Com- 
munism and disloyalty have not been wisely chosen or temperately and 
fairly applied. 
ANTI-COMMUNIST METHODS 

The present campaign against Communism utilizes four major meth- 
ods or techniques. The first is the legislative investigating committee, 
such as the House Committee on Un-American Activities, or the Ten- 
ney Committee in California. Second, there are the loyalty programs, 
federal, state, and local, which undertake to exclude Communists and 
other disloyal persons from the government pay rolls. Third, there are 
the loyalty oath requirements, operating on many levels which require 
government employees, teachers, labor union executives, and others to 
swear that they are not Communists or otherwise subversive. Finally, 
there is the recent crop of legislation highlighted by the McCarran Act, 
which seeks to deal directly with Communists as such, by making them 
register and imposing various penalties and disabilities upon them. 
Without describing in detail these methods of combating Communism, 
I should like to point out a number of grave threats to civil liberty which 
have arisen from them. 


THREAT FROM LEGISLATIVE INVESTIGATION 
First, serious violations of civil liberty result from the exercise by legis- 
lative committees of the power to ferret out and publicize the alle 


* Selection from an article by Professor Cushman which appeared in The Annals of 
the American Academy of Political and Social Science, May, 1951, an issue devoted 
“Civil Rights in America.” (Reprinted by special permission of the Academy.) 
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}sloyalty or subversive conduct of individuals. The long and honorable 
}cord made by some of our notable congressional investigating commit- 
yes is well known. It will be remembered that the Teapot Dome oil 
andal in the early 1920’s was uncovered, not by the Department of 
istice, but by the Senate Committee on Public Lands. It is also clear 
jat our legislative committees on un-American activities have often 
shaved much worse than legislative committees need to behave, and 
at their procedures have frequently been very bad. My criticism cuts 
uch deeper than any of this. 

In exposing the disloyalty of individual persons these committees are 
ying to doa job for which a legislative committee, no matter how good 
‘is, is inherently unfitted, and in the doing of which civil liberties will 
ost inevitably be destroyed. From the beginning, exposure has been 
ne of the major purposes of these committees. In 1938 Congressman 
‘artin Dies declared, “exposure in a democracy of subversive activities 
the most effective weapon we have in our possession.” But to expose 
a individual, either a government employee or a private citizen, by 
veling against him in the newspapers accusations of disloyalty, is to ° 
mvict him in the public mind of treasonable conduct, and thereby to 
estroy his reputation beyond any hope of recovery. He has not been 
mvicted of crime in a technical sense, but he stands branded before the 
“orld as a disloyal if not traitorous person, he will almost certainly be 
ismissed from the job he holds, and he is likely to be barred from em- 
oyment in the future. He becomes a pariah; and to say that he has not 
ten punished for crime by a legislative, and therefore political, body 
‘to quibble with words. 

There is expert testimony to support the criticism which I am making. 
‘fter completing last summer the task of reviewing the charges of dis- 
syalty made by Senator McCarthy against the State Department, the 
sajority of the Tydings Committee urged that the President appoint a 
»mmission “in the nature of a Hoover Commission” to investigate the 
atire loyalty program, because, as the committee put it: “Human nature 
ing what it is, particularly in an election year, some Americans may 
uestion the findings of any investigative body that may have any de- 
-ee of political complexion, as of course is true of any congressional 
mumittee.” 

‘Senator Lodge, a minority member of the committee, and one who 
d not agree with its major findings, urged even more strongly and at 


uch greater length: 
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A partisan congressional committee is the most inadequate and inappropriate 
tool for conducting an investigation of this kind....To get another committee to 
take up this investigation is to miss the point, since all congressional committees 
have the same handicap. 


Years ago our forefathers wrote into the Constitution a blunt prohi- 
bition against bills of attainder, which are legislative convictions for 
crime. They realized, what some of our legislatures appear to have for- 


' 


; 


gotten, that the guilt or innocence of an accused person must be deter- 
mined, not by politicians and partisans, but by judges. 


THREAT FROM STATE AND LOCAL MEASURES 


A second serious threat to civil liberty comes from the rapidly in- 
creasing participation of our state and local governments in the current 
drive against Communism. The states are busily engaged in setting up 
policies and machinery to deal with Communists. There are at present 
more than three hundred state statutes dealing with subversive activity. 
These laws are passed, not because they are needed to protect the in- 
ternal security of the states, but because their passage is now demanded 
as evidence of the patriotism of the lawmakers; the tougher the law, the 
greater the patriotism. Maryland’s famous Ober Act defines and forbids 
subversive conduct and punishes those who violate its criminal sections 
by the loss of all political rights, $20,000 fine, and twenty years in prison. 
Tennessee, by a recent statute, punishes the advocacy of the overthrow 
of government by force and violence by the death penalty. 

But this is not all. Some 150 cities and several counties have enacted 
measures against Communism. Birmingham, Alabama, required Com- 
munists to leave the city within 48 hours and imposed a penalty of $100 
fine and 180 days in jail for each day they remained unlawfully in town. 
Cumberland, Maryland, required the registration of Communists, and 
“watchdog committees” were organized in the city and surrounding 
neighborhood to track down Communists. McKeesport, Pennsylvania, 
passed a Communist registration ordinance. While it was being dis- 
cussed by the city council, two Communists appeared to protest against 
its passage. One was put in jail for disorderly conduct, and the othe 
escorted to the city line and told never to return. Said the Mayor, “W. 
are going to treat Communism in McKeesport just as Americans woul 
be treated in Moscow if they violated the Russian laws.” In Pittsburg’ 
three Communists were arrested on a charge of sedition and the pa 
headquarters were padlocked. The Birmingham and Cumberland ordi 
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mnces have been declared unconstitutional, and some of the others seem 
be of pretty dubious validity. 

‘One of the disturbing features of many of these local programs is the 
jade and unintelligent use made by local officials of federal standards 
d rules. Under the President’s Loyalty Order, membership in an or- 
mization listed by the Attorney General as subversive may be regarded 
evidence in determining the loyalty of a federal employee. Such mem- 
ship is made the basis of much more drastic and arbitrary penalties 
yd disabilities by states and municipalities. The school authorities in 
ashington, D.C., recently refused to allow Pearl Buck to speak in a 
al high school because her name was found in the files of the House 
ommittee on Un-American Activities. 


THREAT FROM LOYALTY PROGRAMS 


A third serious threat to civil liberty comes from the establishment 
d enforcement of private loyalty programs and loyalty tests. Private 
abs, societies, professions, and institutions, in mounting numbers, are 
quiring their members to take oaths affirming their loyalty and for- 
yearing Communist or other subversive affiliations. Expulsion is visited 
»on those who do not or cannot comply. The Columbia Broadcasting 
sstem has set up such a requirement for its employees. 

‘Experience so far fails to show any relation between these private oath 
quirements and the internal security. In fact, it is hard to find any evi- 
ince that loyalty oaths of any kind serve any useful purpose beyond the 
| rging of the emotions of those who set them up. No dangerously sub- 
sive character is likely to balk at any oath presented to him. Those 
ught in the net so far have been the wholly loyal, perhaps mistakenly 
abborn, people who are offended by being asked to take the oath, but 
no in no way threaten the public security. The bitter irony of the recent 
yalty oath controversy at the University of California lies in the fact 
t the twenty-six professors who were dismissed for their refusal to 
hn the oath have all been officially absolved of any Communist taint. - 
A very disquieting aspect of the private enforcement of loyalty stand- 
ds is the surrender of many large business concerns to the dictates of 
‘f-appointed judges of other people’s loyalty. We had a notable ex- 
aple of this in the dismissal by the General Foods Corporation of Jean 
uir from one of its popular radio programs because the anti-Commu- 
st newsletter, Counterattack, listed her as a former member of an 
ged Communist-front organization. The company did later retreat 
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from this extreme position, but it has not re-employed Miss Muir. The 
prize for this form of hypertimidity, however, should go to the Holly- 
wood studio which, after six months of work, dropped its plan to pro- 
duce a film based on the life of Hiawatha as told by Longfellow. Hia-7 
watha had established peace among the warring Five Nations. A studio 
spokesman explained that the film might be interpreted as a message 
for peace at a time when the Communist peace drive was going on, and 
therefore “in the present temper of the country” might be regarded as 
Communist propaganda. 


THREAT FROM “GUILT BY ASSOCIATION” 


A fourth threat to the civil liberties of thousands of patriotic Ameri- 
cans arises from the brutal and ignorant application of the doctrine of 
guilt by association as a test of loyalty in our present drive against Com- 
munism. There is, of course, much truth in the old adage that a man 
is known by the company he keeps. Public officials charged with the” 
duty of identifying Communists or other subversives are bound to col- 
lect all possible evidence about an individual’s associations and conduct. 
All this, however, need involve nothing more than the discreet and 
honest use of facts and the drawing from them of reasonable inferences. 

This is not what I am talking about in using the term “guilt by asso- 
ciation.” What I do have in mind is the complete conviction with which 
loyalty boards and legislative investigating committees assume that a 
Communist is somehow afflicted with a sort of contagion which inevi- 
tably infects all persons who come in contact with him or share any of 
his ideas, even though they are not his communistic ideas. 

Oddly enough, it is only the Communist in whom this powerful and 
all-pervading virus is thought to exist. Republicans and Democrats may 
safely associate with each other without fear of mutual political con- 
tamination. But let a man belong to an organization in which there 
turn out to be some Communists, let him sign a petition favoring some 
public policy which also draws Communist support, let him be found 
to have contributed during the war to Russian relief, or to have ex 
pressed sympathy with the Spanish Republicans, and he at once becomes 
a leper. He is a fellow traveler, a dangerous fellow seeking to bring 
about the establishment of Communism in this country. . 

The absurdity of all this was effectively summed up by Rober 
Hutchins, chancellor of the University of Chicago, in his testimon} 
before the Broyles Committee in Illinois in 1949. He said: 
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One who criticizes the foreign policy of the United States, or the draft, or the 
lantic Pact, or who believes that our military establishment is too expensive, 
a be called a fellow traveler, for the Russians are of the same opinion. One who 
inks there are too many slums and too much lynching in America can be called 
‘ellow traveler, for the Russians say the same. One who opposes racial discrimi- 
tion or the Ku Klux Klan can be called a fellow traveler, for the Russians claim 
at they ought to be opposed. Anybody who wants any change of any kind in 
jis country can be called a fellow traveler, because the Russians want change in 
is country, too. 


The California Senate Committee on Un-American Activities appears 
have developed and applied a sort of bilateral doctrine of guilt by 
sociation. In his forthcoming book on the Tenney Committee, Pro- 
ssor Edward L. Barrett, of the University of California Law Faculty, 
ates: 
Individuals were found [by the committee] to be communist sympathizers be- 
use they belonged to a number of organizations termed “communist fronts.” 
ad the organizations were found to be communist fronts because the individuals 
sre connected with them. Such circular reasoning created an ever-increasing 
oup of individuals who could be listed because of their membership in organi- 
tions and an ever-increasing group of organizations which could be listed because 
ese individuals belonged to them. 


There are three dangers which result from the way in which we are 
arrently applying this doctrine of guilt by association. The first and 
iost obvious of these lies in the injustice which it works upon the 
onest and patriotic liberal who finds himself branded as disloyal be- 
juse of associations innocently entered into in the past. These rise up 
xe long-buried skeletons to destroy his reputation and to cost him 
is job. 

‘The second danger from guilt by association is that it bullies thou- 
inds of men and women of good will into refraining from freely and 
ormally supporting various social and humanitarian causes because 
ommunists make it their fixed policy to support these same causes. 
In the third place, guilt by association actually jeopardizes the na- 
onal security, ironical as that may seem. It does so by hopelessly con- 
ising the public mind on the matter of who is and who is not disloyal. 
ome of the most distinguished, patriotic, and useful men and women 
American public life have been branded as fellow travelers or Com- 
sunist sympathizers on the flimsy ground that at some stage of their 
rs they belonged to organizations now labeled “Communist front.” 
ow can the ordinary citizen avoid being puzzled by all this? If we 
»rsist in confusing honest liberals with Communists and traitors, we 


ee we 
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are in danger of destroying the civil liberties of the former, while we | 
jeopardize our safety by failing to identify the latter. ; 


THREAT FROM BAN ON CRITICISM 4 


There is a rather frightening refinement of this doctrine of guilt by 
association which constitutes a fifth menace to civil liberty in the present 
anti-Communist ‘drive. This is the idea, fast acquiring official sanction” 
and support, that it is disloyal or subversive to criticize or attack either” 
the government’ s program for dealing with subversion or the official 
agencies which are administering it. The committees on un-American 
activities have been peculiarly sensitive to criticism and resentful of it 
Congressman J. Parnell Thomas back in the early days of the Dies Com- 
mittee stated very bluntly that anyone who criticized the committee was 
“un-American”; and the Tenney Committee in California declared that 
“the minions of Hitler and Stalin are the ones who want our commit 
tee killed.” We find some of the loyalty boards in Washington asking 
the question about an accused employee, “Is he critical of the loyalty 
program?” It is needless to dwell upon the shocking implications of a- 
doctrine that makes it an evidence of disloyalty to criticize publicly the : 
policies of government and the way in which they are administered. 


A DUBIOUS OUTLOOK 


The 1951 balance sheet of our civil liberties is rather disturbing. We 
seem to be moving into the red. The emotional climate in which we aré 
forced to make decisions which affect our civil liberties is abnormal: 
American public opinion has become diseased with regard to the whole 
problem presented by Communism and disloyalty. We seem to have | lost 
our collective capacity for calm and wise reflection upon matters wh ch 
call for the wisest of statesmanship. ‘8 

I do not believe that civil liberty in this country can long survive wit 
out a-continuing determination on the part of the American people 
preserve it. A very heavy responsibility rests upon every individual a1 
every organization capable of exerting any influence to help keep 
determination alive. One may ponder the words of that wise sta 
Edmund Burke. He was speaking of constitutions, while I have 
~ discussing the civil liberties which constitutions are, in large part, set Uj 
to protect, and so his words apply to both. What he said was this: 

_ Constitutions must be defended by the wisdom and fortitude of men. 


qualities no constitution can give. They are the gifts of God, and He alone kno 
whether we shall poss such gifts at the time we stand i in need of them 


» 


